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Docket No. 75-7388 


BERALDINE L. ACHA and ARLENE M. EGAN, 
each individually and on behalf of 
all others similarly situated, 


Plaintiffs-Appellants, 
~against- 


ABRAHAM D. BEAME, individually and in his 
Capacity as Mayor of the City of New York, 
Michael J. Codd, individually and in his 
Capacity as Police Commissioner of the 
New York City Police Department, and THE 
CITY OF NEW YORK, as a public employer, 


Defendants-Appellees. 


APPELLEES' PETITION FOR 
REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 


To the Honorable Judges of the United 

States Court of Appeals for the 

Second Circuit: 

Appellees present this petition for rehearing 
of the decision of February 19, 1976, which reversed a 
judgment of the United States District Court for the 
Southern District of New York (DUFFY, J.), denying 
plaintiffs' application for a preliminary injunction and 
dismissing the action. The order of this Court remanded 
the matter to the District court for a hearing on the 


Merits. 


On March 4, 1976, this Court extended appellees' 


time to file a petition for rehearing to April 5. Rehearing 
with a suggestion for rehearing en banc is sought pursuant 
to Rules 35 and 40 of the Federal Rules of Appellate Procedure 
on the ground that the panel's decision, which held that 
a facially neutral seniority system established by statute 
couldn not be applied to women who can prove that they 
were directly aggrieved by the Police Department's allegedly 
discriminatory policies, rests upon an erroneous inter- 
pretation of Title VII, 42 U.S.C. §2000 e-(h)[703(h), 
and that the panel's decision should be reconsidered in 
view of tie decision of the United States Supreme Court 
in Franks v. Bowman Transportation Co., Inc., 44 U.S.L.W. 
4356, March 24, 1976. 
HISTORY OF CASE 
(1) 

On June 26, 1975, the plaintiffs, policewomen 
in the New York City Police Department, commenced a class 
action on behalf of all women in the police department 
under the federal civil rights laws, Title VII and 42 U.S.C. 
§1983. The action sought to enjoin the Police Department 


from terminating them from the force on June 30, 1975. 


It was alleged that, on June 30, the Police Department, 
as a result of the City's fiscal crisis, would be required 
to terminate approximately 5000 police officers. The 


dismissals would be made according to seniority. All 


of the 450 female police officers appointed since Jaunary 


1973 would be terminated. 

The complaint further alleged that there were 
approximately 30,374 members of the uniformed force, and 
that approximately 21,669 males and 618 females held the 
title of Police Officer. Prior to January 1973, there was 
a quota of approximately 354 women to be employed in the 
uniformed force with 223 women in the title of Policewomen. 
Prior to 1973, women in the Police Department served in 
the title of Policewoman and men served in the title of 
Patrolman. The two titles were merged in January 1973. 

Prior to 1969, different examinations were 
given for the positions of Policewomen and Patrolman. 

In 1969 examinations were given for Policewoman and Police 
Trainee/Patrolman. The Policewoman position was open 

to candidates who were 19 years of age on the date of 

the examination. The Police Trainee/Patrolman position 

was open to candidates who were 16 years of age or the date 
of the examination. The position of Trainee would evolve 
into tle Patrolman position upon the Trainee reaching 

his 2lst birthday. The examinations contained the same 
Questions and were graded the same. Separate eligible 
lists were established for each of the examinations. 

Between 1970-1973, there was a job freeze in 
the Police Department. During this period there were no 
appointments to the positions of Patrolman and Policewoman, 
but males who had passed Previous examinations for trainee 


were appointed to the Police Department. In January 


1973, the Police Commissioner, in removing the job freeze, 


determined that men and women should be appointed from 
separate lists pursuant to a ratio of four men to one 
woman, regardless of comparative grades on the examinations. 

The complaint alleged that in 1973 men were 
appointed to the tile of Police Officer prior to women 
who had taken the same 1969 examination and received 
higher grades. 

Since 1973 approximately 4,236 males and 513 
females have been appointed to the position of Police 
Officer. 

The complaint alleged that the plaintiffs were 
“willing and qualified to take an examination for Police- 
woman and/or Police Officer subsequent to 1964 and prior 
to 1969, but no such examination was open to them", 

The complaint concluded that the proposed 
termination of employment would result in a disproportion- 
ate impact on women in the force in violation of their 
> constitutional rights. 
| At the same time the plaintiffs filed the 
complaint on June 26, 1975, they applied for a preliminary 
injunction. In support of their application, the indivi- 
dual plaintiffs submitted affidavits stating that the 
loss of their jobs would place them in a difficult financial 
position. 


(2) 


The hearing on the preliminary injunction was 


held on June 30, 1975. During the hearing the parties 
agreed to stipulate to some of the facts. Prior to 

1973, examinations for Policewoman were conducted in 

1964 and 1968. During that period more than two examina- 
tions were given to male candidates for the position of 
Patrolman During this peri.d the written tests for 
female candidates were identical to the test for male 
candidates. Between 1969-1973, the Police Department 
imposed a job freeze. No women were hired but males 
initially hired as Police Trainees were placed in the 
position of Patrolman upon reaching the age of 21. As 

of December 28, 1972, the quota of female volice officers 
was 355 out of total of 26,414. In 1973, the examinations 
for male and female candidates were intended by the City 
to be equal. 

Approximately 500 of the 6,529 police officers 
laid off are woman. It was alleged that the total force 
after layoffs will be 19,407 and would include 180 female 
officers. 

At the conclusion of the hearing the City moved 
to dismiss the complai : for failure to state a cause 
of action (9la). 

On July 1, the District court, in an opinion, 
denied the application for a preliminary injunction and 
dismissed the complaint (98a). On July 30, 1975, the plain- 
tiffs, in a letter to the District court, requested leave 
to amend the complaint (l10la). The plaintiffs sought to 
add a separate count by pleading facts that would show 
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that a substantial number of the plaintiffs were "direct 
victims of discrimination in the Police Department". 
The defendants, by letter dated August 7, 1975, stated 
that the new allegations would not state a cause of action. 
On August 28, the District Court signed a judg- 
ment dismissing the action (112). In dismissing the action, 
the Court held that a seniority system which provides that 
the last hired will be the first fired does not violate 
Title VII or 42 U.S.C. §1983 even though the layoffs will 
have a disproportionate effect on people who had been 
the prior victims of discrimination. In support of its 
position the District Court cited Jersey Central Power 
& Light Co. v. Local Union 327 etc., 508 F. 2d 687 (3rd 
Cir., 1975), pet for cert. fired 44 U.S.L.W. 3084 (August 
12, 1975, Docket No. 75-182), and Waters v. Wisconsin Steel 
Works of Int. Harvester Co., 502 F. 2d 1309 (7th Cir., 
1974), pet. for cert. filed 43 U.S.L.W. 3476 (February 
24, 1975, Docket No. 74-1064). Both Jersey Central and 
Waters had reviewed the legislative history of 703(h), 
42 U.S.C. §2000e-2(h), which section states that it shall 
not be an unlawful employment practice for an employer to 
Maintain a bona fide seniority system, and concluded that 
an employment seniority system, as is involved on the 
instant appeal, does not violate Title VII. 
On appeal to this Court, we urged the vanel 
to follow the decisions of the Courts of Appeals in 


Jersey Power and Waters. We called to the Court's attention 


the legislative history of Title VII which included an 
Interpretative Memorandum of Senators Clark and Case, an 
Interpretative Memorandum from the United States Department 
of Justice and colloquy between Senators Clark and Dicksen. 
The memorandum and the colloguy indicated that if a negro 
was last hired he could be first fired pursuant to a regular 
seniority system and that an employer would not be obliged - 
or indeed permitted to give recently hired negroes special 
seniority .ights at the expenses of white workers hired 
earlier. 

We noted that this Court in United States v. 
Bethelhem Steel Corp., 446 F. 2d 652 (2d Cir., 1971), after 
reviewing the legislative history of Title VII, had stated 
that the history indicated at most that the seniority of 


a white on the job will not be affected by the ciaims of 


blacks hired after he was.’ 446 F. 24 at p. 661. 


The panel hearing the instant appeal refused 
to follow the decisions of the Courts of Appeals in Waters 
and Jersey Power. The panel found that the employment 
seniority system, established in the instant case, by 
Section 80 of the New York Civil Law, was not insulated 
frov attack bry 703(h). In so finding, the panel reviewed 
the legislative history reviewed by the Courts of Appeals 
in Waters and Jersey Power (Appendix B, slip op. at p. 
2049). The panel found that the legislative history was 


"sufficiently cloudy to warrant looking at Title VII is 


purposes and policies in interpreting 703(h)" (id., p. 
2054). The panel determined that the plaintiffs, if they 
could show that have been the victims of discrimination, 
should be put in their rightful place in seniority (id. 
at p. 2055). 

Chief Judge Kaufman, in a concurring opinion, 
gave an example of the results anticipated by the opinion. 
If a woman took and passed the 1964 examination for police- 


woman “ 


and achieved a score on that examination that, 
were she a man, would have assured her employment, but 
nevertheless was not appointed until 1970 solely because 
of the low quota for women prevailing in the Police Depart- 
ment in 1964, she would he entitled to constructive seniority 
(id. at pp. 2059-1060). 

The panel, having found that the plaintiffs 
had stated a cause of action under Title VII, stated that 
it was unnecessary to “deal with plaintiffs' claims under 
42 U.S.C. §1983 or theii’ argument that the illegality of 
defendants' hiring policies prior to Title VII is a con- 
trolling consideration in applying §703(h)" (id. at p. 
aest, £n,. 35). 
GROUNDS FOR REHEARING 


Section 7.3({h) preserves bona-fide seniority 


"3. The gecision of this panel renders that section 


meaningless. The panel did not distinguish between dis- 


crimination occurring before the effective data of the act 


and discrimination occurring after the effective date of 


the act (id., at p. 2057, fn. 15). Under the panel's 
interpretation of Title VII, those of the plaintiffs who 
can show they have been the victims of prior discrimination 
are entitled to their “rightful place" in seniority. Under 
such an interpretation of Title VII, the only instance 
where plaintiffs will not be eligible for constructive 
seniority is where they have not proven past uiscrimination. 
In such circumstances, their claims should be dismissed 

for failure to state a cause of action under Title VII 
without a need to look at Section 703(h), which assumes 
that a cause of action has been established under Title 

VII but excepts from the application of the act bona fide 
seniority systems. 

The decision of this panel is, we believe, 
inconsistent with the Supreme Court's very recent decision 
in in Franks v. Bowman Transportation Co., 44 U.S.L.W. 

4356, March 23, 1976. In Franks, the Supreme Court upheld 
the grant of constructive seniority to employees of a private 
company who had been the victims of discrimination after 

the effective date of Title VII. The Supreme Court reviewed 


the legislative history of Title VII, which had been reviewed 


by the Courts of Appeals in Waters and Jersey Power and 


by the panel in the instant case. The Court then stated 


( 44 U.S.L.W. at p. 4360): 


"Accordingly, whatever the exact 
meaning and scope of §703(h) in light 
of its unusual legislative history and 
the absence of the usual legislative 
materials, see Vass, supra at 457-458, 
it is apparent that the thrust of the 
section is directed toward defining 
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what is and what is not an illegal 

Giscriminatory practice in instances 

in which the post-Act operation of a 

seniority system is challenged as 

perpetuating the effects of dis- 

crimination occurring prior to the 

effective date of the Act. There 

is no indication in the legislative 

material that §703(h) was incended 

to modify or restrict relief otherwise 

appropriate once an illegal dis- 

Criminatory practice occurring after 

the effective date of the Act is 

proved - as in the instant case, a 

discriminatory refusal to hire." 

The language in the opinion in Franks’ indicates 
that §703(h) was intended to protect bona fide seniority 
systems where the discrimination was prior to the effective 
date of the act. At the very least, the opinion shows that 
there are different considerations depending on when the 
discrimination occurred. 

As we noted above, the panel in the instant case 
did not distinguish between discrimination before the 
effective date of the Act and discrimination after the 
effective date (Appendix B, slip op. at p.2057). In 
fact, the discrimination in the instant case occurred 
in 1969 or earlier, at least three years prior to March 24, 
1972, when Title VII was made applicable to public corpora- 
tions. Between 1970 and 1973, the Police Department had 
a job freeze. In 1973, the Police Department began 
appointing individuals to the position of police officer 
on a non-dsicriminatory basis. 


The decision of the panel .~ the instant case 


appears to be based on the assumption that the underlying 


wrong is the present operation of the seniority system 
since it permits a wom-n .o prove that at any time in 
the past, which in some cases can be more than twelve 
years, that she has been the victim of discrimination. 
Franks stated that the underlying wrong is not the operation 
of the seniority system "but of a racially discriminatory 
hiring system." 44 U.S.L.W. at p. 4359. 

Plaintiffs, some of whom claim to have been the 
victims of discrimination as long as twelve years ago, 
but did nothing during this period until the operation 
of a facially neutral seniority system resulted in their 
layoffs, should not be permitted to receive constructive 
seniority and thereby affect adversely the position on 
the seniority list of males who have been working during 
this entire period. In Chance v. Board of Examiners (Chance 
IV), slip op. 6587 (2d Cir., January 19, 1976), the indi- 
viduals who received constructive seniority as a result 
of the proposed order of the Board of Education were the 
plaintiffs who had brought the action challenging the Board's 
hiring policies. That is not the case here. Here, the 
plaintiffs, although claiming to have been discriminated 
against in the past, sat by for years withort doing any- 
thing about such alleged discrimination, while, in the 
Meantime, other police officers were hired and made sub- 


Stantial career commitments to the Department. 


1l 


CONCLUSION 
FOR THE REASONS STATED ABOVE, THIS COURT 
SHOULD RECONSIDER ITS DECISION OF FEBRUARY 79, 


1976, AND THE CASE SHOULD BE SET FOR REHEARI 
EN BANC. 


April 5, 1976 


Respectfully submitted, 


W. BERNARD RICHLAND, 
Corporation Counsel, 
Attorney for Defendants- 


Appellees. 


L. KEVIN SHERIDAN, 
LEONARD KOERNER, 
GREGORY FROST, 

of Counsel. 
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At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 
4th day of March » One thousand nine hundred 
and seventy-six | 
eee 
Beralding L. Acha and Arlene M, Egan, 
each individually and on belalf cf 211 others 
sirilarly situated, 
Appellants, 
ve 
Abraham D. Beeme, iudividuslly and in his 3 
Cepecity as Mayor of tha City of New York, 3 ‘ 
Michasl J. Codd, individually and ir his - ~s : 
Capacity as Police Commissioner of tha 2 pa jem | 
ew York City Police Department and ‘ihe City - , a | 
of New York, as a public employer, uv ‘. tf pos 
Appellees, > L ~< | 
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It is hereby ordered that the motion made herein by counsel for the 
: Pa 
arcs {lant appellee. xefitioncr , 7 ea 


Oy notice of motion dated 5.4, 3, 1976 to extend the time ty file a 
petition for rehearing, er banc to and including Aprii 5S, 1976 


be und it hereby is granted ea, | 


It is further ordured that 
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No. 397—September Term, 1975. 
| (Argued December 5, 1975 Decided February 19, 1976.) 
Docket No. 75-7388 


i ' 


—_—___———+-?-- 


-¢ : Beratpine L. Acna and ARLENE M. Ecan, each individ- 
“ ually and on behalf of all others similarly situated, 
P Appellants, 
—against— 


AsraHamM D. Brame, individually and in his capacity as 


Mayor of the City of New York, Micuagn J. Cobb, 
; individually and in his capacity as Police Cormmis- 
‘ { sioner of the New York City Police Department, and 
‘ Tue Ciry or New York, as a public employer, 
Appellees. 
a « 
Before: ~~. ‘ 


Kaurman, Chief Judge, 
Suuirm and Feryeere, Circuit Judges. ry nN 
> UV 


—-— 
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Appeal from dismissal by United States:District Court : 
for the Southern District of New York, Ktvin TS Duffy, 
J., of employment discrimination suit challenging layoffs 
under seniority system of female police officers. © 
: Reversed and remanded. 


‘i p~an- 


ewe 
t 


be 


s 


Murray A. Gonrpon, Nev- York, N.Y., for «! p- 
pellants. 


Leonarp Koerner, New York, N.Y. (W. Bernard 
Richland, Corporation Counsel of the City 
of New York; L. Kevin Sheridan, Gregory 
D. Frost, on the brief), for Appellees, 


Lutz ALexaxprr Pracer, Attorney, Equal Em- 
ployment Opportunity Commission, Wash- 
~ ington, D.C. (Abner W. Sibal, General Coun- 
sel; Joseph T. Eddins, Associate General 
Counsel; Beatrice Rosenberg and Charles 
L. Reisehel, Attorneys, on the brief), as 

Amicus Curiae, 

nt 
Femnserc, Circuit Judge: 

This class action by two former femaie police officers 
of the New York City Police Department raises impor- 
tant questions as to the effect of a facially neutral se- 
niority system on enforcement of the national policy 
against sex discriminatior. Faced with notice of layoff 
because of New York Cit)’s well-publicized fiscal prob- 
lems, plaintiffs brought suit under Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. §§ 2000e et seq., and under 
42.U.S.C. $1983 and the fourteenth amendment against 
the City of New York, its Mayor and its Police Commis- 
sioner. The gist of the complaint was that since the 
threatened layoffs were based on seniority, they were 
sex-discriminatory because women had been prevented 
from obtaining the Seniority necessary to avoid iayoffs 
by defendants’ unlawful discrimination against them in 
the past. Judge Kevin T. Duffy of the United States 
District Court for the Southern District of Nety York 
denied plaintiffs’ motion for a preliminary injunction 
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and dismissed the complaint; the judge also refused per- 
mission to amend the complaint. In their appeal to this 
court, plaintiffs are supported by the Equal Employment 
Opportunity Commission as amicus curiae. For reasons 
set ferth below, we reverse the order of the district 
court and remand for further proceedings. 


I 


The facts are simple and, for purposes of this appeal, 
undisputed. Appellants Beraldine L. Acha aud Arlene M. 
Egan represent a class of 371 female officers who were 
laid off on June 30, 1975. Before 1973, women were hired 
by the Police Department only for the job title Police- 
woman, for which there was an official quota amounting 
to 1.34 per cent of the total number of police officers. At 
the end of 1972, there were 355 Policewoman positions 
as compared to more than 26,000 Patrolmen. From 1964 
to 1969, only two examinations for Policewoman were 
given, wuile many more examinations were offered for 
men applying to be Patrolmen. From 1969 to 1973, a hir- 
ing freeze applicd to both Patrolman and Policewoman 
positions, but men could apparently be promoted to Pa- 
trolman from the position of Police Trainee, which was 
not open to women. 

In January 1973, the titles of Patrolman and Police- 
woman were merged into the title of Police Officer. Men 
and women appointed thereafter received the same med 
ical examination and the same training. However, appoint- 
ments were made from separate lists in a ratio of four 
tuen to one woman, regardless of their comparable grades 
on examinations that had been identical, although given 
separately. Thus, some men were appointed prior to women 
who had received higher grades. By June 1975, the per- 
centage of female police officers was 2.62 per cent. 
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. On June 30, 1975, New York City laid off 4,000 police 
officers because of its fiscal crisis. These layoffs were made 
in accordance with section 80 of the New York Civil Ser- 
vice Law, reproduced in the margin,’ which provides for 
the familiar |\st-hired, first-fired method of layoff. Since 
so many females had bee:: hired only recently, this system 
affected them much more than the males. Judge Duffy 
found that “The layoffs now proposed will reduce the num- 
ber of females on the police force by 73.5 per cent, while 

; only 23.9 per cent of the males will be discharged.” 

¢ Plaintiffs’ complaint alleges that the facially neutral 
. seniority system of section 80 actually perpetuated the 
oa past discriminatory hiring policies of the Police Depart- 
ment. For this reason, the layoffs violated plaintiffs’ stat- 
utory rights under Title VII and their constitutional rights 

under the equal protection and due provess clauses of the 

fourceenth amendment. In a brief memorandum opinion, 

Judge Duffy held, in effect, that defendants could not have 

acted ill:gally infollo ~-* the mandate of section 80, which 

was a vona fide senic.ity system. In support of this con- 

clusion, the judge cited two recent circuit court rulings,? 
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1 Section 80 provides: 


1. Suspension or demotion. Where, because of economy, consol 
idation or abolition of functions, curtailment of activities or other- 
wise, positions in the competitive class are abolished or reduced in 
rank or salary grade, suspension or dem’ .on, as the ease may be, 
among incumbents holding the same or similar positions shall be 
made in the inverse order of original appointments on a permanent 

> : basis in the classified ser ice in the service of the governmental 
jurisdiction in which such abolition or reduction of positions occurs, 
a subject to the provisions of subdivision seven of section eighty-fve 
of this chapter [granting special preferences to the blind and 
veterans} 


ae 
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2 Jersey Central Power and Light Co. v. Local Union $27, 508 F.2d 687 
(3d Cir. 1975), pets. for cert. filed, 44 U.S.L.W. 5084 (U.S. Aug. 1, : 
1975), 44 U.S.L.W. 3207 (U.S. Sept. 24, 1975), and Waters v. Wiscon- 
sin Steel Works, 502 F.2d 1309 (7th Cir. 1974), pet. for cert. filed, 44 
USLW. 3011 (U.S. Apr. 25, 1975). 
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which relied heavily on the exception in section 703(h) of 
Title VII, 42 U.S.C. § 2000e-2(h), for an employer apply- 
ing “different terms, conditions, or privileges of employ- 
ment pursuant to a bona fide seniority ...system.”* The 
judge also held that grant:ug plaintiffs relief would con- 
stitute preferential treatinent on the basis of sex, thus 
violating section 703(j) of Title VII, 42 U.S.C. § 2000e-2(j).* 


Il 


Appellants claim that the district court erred in var- 
ious respects, both procedural and substantive. As to the 
former, appellants argue that the complaint should not 
have been dismissed on a motion for a preliminary injunc- 
tion and that they should have been allowed to amend the 
complaint to clarify that they were the actual victims of 
prior discrimination. See Watkins v. United Steel Workers 
of America, Local 2369, 516 F.2d 41 (5th Cir. 1975). On 
the substantive issues, plaintiffs’ principal claio is that 
the grossly disproportionate layoff of women under sec- 
tion 80 violated Title VII, despite secticn 703(h). 


3 This section provides: 

Notwithstanding any other provisions of [Title VII], it shall not 
be an unlawful employment p ctice for an employer to apply dif- 
ferent standards of compensation, or different terms, conditions, or 
privileges of employment pursuant to a bona fide seniority or merit 
system ..., provided that such differences are not the result of 
an intention to discriminate because of ...sex.... 


4 This section provides: 

Nothing contained in [Title VII] shall be interpreted to require 
any employer ... to grant preferential treatment to any individual 
or to any group because of the... sex... of such individual cr 
group on account of an imbalance which may exist with respect to 
the total number «<r percentage of persons of any... scX... 
employed by any employer... in comparison with the totc! num- 
ber of percentage of persons of such... sex... im auy com- 
munity .... 
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We turn to the procedural issues first. Judge Duffy dis- 
missed the action on the mer « although defendants had 
made no motion for such relief. Perhaps the judge re- 
garded the hearing before him, at which no evidence was 
taken, as a eso: ’>tion of the hearing on plaintiffs’ mo- 
tior for a pr-lirunary injunction with a trial on the 
merits, pursuant to Fed. R. Civ. P. 65(a)(2). If so, the 
failure to give plaintiffs notification of consolidation was 
improper, Johnson v. White, slip op. 769, 773 (2d Cir. Nov. 
28, 1975), and the error wes prejudicial, not harmless. 
See 7 Moore, Federal Practice  65.04[4]. Defendants 
argue that the judge’s action was justified because the 
complaint failed to state a cause of action and ec :” not 
state one, even if amended, since layoffs under section 80, 
see note 1 supra, could not be unlawful. To the substantive 
issues raised by this argument we now turn. 

After the job gains by minorities in the decade since 
enactment of Title VII the recent downturn in the national 
economy has produced a disproportionately adverse effect 
on minority group employment. One significant cause has 
undoubtedly been the common use of the last-hired first- 
fired seniority concept embodied in section 80. In the last 
few years, there have been many suits challenging use of 
such seniority systems on the ground that they violated 
Title VII or the Constitution. Courts have reached con- 
flicting results,’ and the issue is involved in a case presently 


Bee, e.g., Watkins v. United Steel Workers of America, Local 2369, 
. 516 F.2d 41 (5th Cir. 1975); Meadows v. Ford Motor Co., 510 F.2d 939 
(6th Cir, 1975}, pet. for cert. filed, 43 U.S.L.W. 3594 (U.S. May 6, 
1975); Jersey Central Power and Light Co. v. Local Union $27, supra 

note 2; Waters v. Wisconsin Steel Works, supra note 2; Schaefer v. 
Tannion, 394 F. Supp. 1136 (E.D. Mich. 1975). See also Cooper and 

. Sobol, Seniority and Testing Under Fair Employment Laws: A Gen- 
eral Approach to Objective Criteria of Hiring and Promotion, 82 Harv. 
L. Rev. 1598 (1969); Note, Last Hired, First lired Layoffs and Title 
VII, 88 darv. L, Rev. 1544 (1975) (“Harvard Note”) 
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pending before the Supreme Court. See Franks v. Bowman 
Transp. Co., 495 F.2d 398 (Sth Cir. 1974), cert. granted, 
419 U.S. 1050 (1975), argued Nov. 3, 1975, 44 U.S.L.W. 
3273. We believe that the proper resolution of the contro- 
versy before us is indicated by two prior decisions in this 
circuit, the latter of which was too recent for Judge Dufly 
to take iniv account. 

The critical issue in this litigation—and in most of the 
cases listed in note 5 supra—is whether a facially neutral 
seniority system used to select the employees laid off is 
necessarily insulated from attack by section 703(h), quoted 
in note 3 supra. In United States v. Bethlehem Steel Corp., 
446 F.2d 652 (2d Cir. 1971), we faced the same question in 
a somewhat different context. In that case, the United 
States charged that Bethlehem, with the acquiescence of 
various unions, had discriminated for decades in the hiring 
and job assignment of 1 «°~s at its steel plant in upstate 
New York. As a result, ..c comparatively few blacks who 
were hired were usually shunted off to 11 departments 
containing the lower-paid and more unpleasant jobs. The 
seniority syst: + ‘n effect was, for the most part, depart- 
mental rath. - tLun plant-wide. Transfers were discouraged 
because a transferring employee lost the s:niority and other 
benefits he had enjoyed in his former department. Bethle- 
hem argued to the district judge that the seniority and 
transfer provisions were typical of the steel industry, were 
necessary for safety and efficieney, and had not been insti- 
tuted or continued for discriminatory reasons. Chief Judge 
Henderson rejected these contentions, and we aflirmed, 
holding that: 


The pervasiveness and longevity of the overt discrim- 
inatory hiring and job assignment practices, admitted 
by Bethlehem and the unions, compel the conclusion 
that the present seniority and transfer provisions 
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were based on past discriminatory classifications, , 
Accordingly, Chief Judge Henderson’s conclusions that 
the continued use of the seniority and transfer provi- 
sions perpetuated discrimination and therefore violated 
the Act were surely correct. 

446 F.2d at 659. > ine 
However, although the district judge ordered transfer 
priority for employees in the 11 segregated departments, 
he did not grant the Government all the relict it had 
4 sought. The judge refused to order that transferees from 
the 11 depariments should lose no pay and should be able 
to use their plant-wide seniority for all purposes in their 
new department. On these issues, we reversed tl 
judge. We specifically rejected the argument thet section 
703(h) prevented “any alteration of seniority rights.” 446 
F.2d at 661-62 Among the reasons for our conclusion were 
that section 103(h) applies by its terms unly to a “bona 
fide” seniority system, which Bethlehem’s was not, and 
that we agreed with Judge Butzner in Quarles y. Philip 
i Morris, Inc., 279 F. Supp. 505, 516 (E.D. Va. 1968), that 
“Congress did not intend to freeze an entire generation of 
Negro employees into discriminatory patterns that existed 

before the Act.” 

Several aspects cf the Bethlehem Steel decision are sig- 
nificant for this appeal. That the practices under attack “ 
were administered through a facially neutral seniority sys- 
tera dic not protect the defendants from a finding that 
Title VII had been violated. Indeed, the operation of that 
system was altered because of its discriminatory effect. 
Further, as the EEOC points out in its amicus brief, = 
Bethlehem’s seniority list rankings resulted from pre-1935 
discrimination that was lawful, however reprehensible it 
may have been.* Nevertheless, we ordered the 


6 EEOC brief, 29 n.16. 
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ranking to be changed, according to plant-wide rather 
than departmental seniority, Finally, we required Bethie- 
hem and the unions to gran: to individual blacks, who had 
been shown to have suffered discrimination since the date 
of their hire, gieater seniority than they had under the 
existing rules at the plant. 


Having noted all of this, we must immediately state that 
Bethlehem Steel does not directly control this case. The 
relief sought by appellants here is seniority eredit not from 
the date of their appointment as police officers—they al- 
ready have that—but from the date they would have been 
appointed had defendants not discriminated against women. 
This goes further than ‘he relief ordered by our decision 
in Bethlehem Steel. Indeed, as appellees point out,’ we 
trok pains in Bethlehem Steel to refer to a memorandum of 
Senators Clark and Case, co-floor managers of the bill 
which ultimately became Title VII, upon which appellees 
here rely. We noted: 


That memorandum, however, in focussing on formerly 
white-only plants, seems to Say at most that the se- 
niority of a white on a job will not be affected by the 
claims of blacks hired after he was. As we make 
clear below in discussing the precise relief to which 
we believe the Government is entitled, the diserim- 
inatorily assigned employees who transfer will not re- 
ceive “special seniority rights” or “super-seniority.” 
Their seniority rights will be no greater than that ac- 
corded more fortunate employees. Both groups will 
bid against each other for vacancies on the basis of 
plant-wide seniority; an earlier-hired white employee 
will have greater seniority than a jater-hired black. 


7 Appellees’ brief, 19-20. 
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j 446 F.2d at 661. Precisely what we did not do in Bethlchem 
Steel, appellees emphasize, is what plaintiffs desire here. 

That is, if plaintiffs are Successful, an “earlier-hired” 
male employee will not “have greater seniority than a later- 
hired” female. Appellees are cori.ct that in Bethlehem 
Steel we did not require that “seniority” prior to the date 
of first hire be recognized. Significantly, in Bethlehem 
Steel, we did not face that issue because the Government, 
as we also took pains to point out, did not ask us to go 
that far in remedying the past discrimination. 446 F.2d 
at 659. 

More recently, in Chance v. Board of Examiners (Chance 
IV), slip op. 6587 (2d Cir. Jan. 19, 1976), we did reach 
that question. Plaintiffs in that case, which has had a long 
history in this court, sued under 42 U.S.C. §§ 1981, 1983, 
not under Title Vil. Late in the litigation, the district 
court had to deal with problems arising out of the need 


of the New York City Board of Education to lay off some 
supervisory personnel, euphemistically referred to as “ex- 
cessing.” As the prior Chance decisions make clear,! many 
minority group supervisors had been appointed only re- 
cently because prior testing procedures had been discrim- 
inatory. In order to protect these gains, the district judge 
ordered the layoffs to be accomplishea by means of a “racial 
quota concept,” which had the “inevitable consequence” 
that “if racial quotas prevent the excessing of a Black 
or Puerto Rican, a white person with greater seniority 
must be excessed in his place.” Slip op. 6592. The majority, 
Judge Oakes dissenting, focussed primarily on the racial 
quota and held it improper. Significaniily for us, how- 
ever, the court noted the following: 


8 See Chance v. Board of Examiners, 458 F.24 1167 (2d Cir. 1972); 
Chance v. Board of FEzaminers, 496 F.2d 820 (2d Cir. 1974); Chance 
v. Board of Examiners, 497 F.2d 919 (2d Cir. 1974). 
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The relief fashioned by the court below was not 
designed to benefit only those affected by the em- 
ployer’s prior discriminatory conduct® or to insure 
that the excessing program operated in a _ non-dis- 
criminatory manner. It was intended to insure that 
there would continue to be a specified quot: °° Blacks 
and Puerto Ricans employed in the New ©. .k City 
school system. 


‘Plaintiffs concede that only a small percentage 

of the minority supervisors appointed since the in- 

cepiion of this litigation failed the examinations 

found to be discriminatory, and there is no showing 

as to how many were even eligible to take such ex- 

aminations. 

& a cm 

To require a senior, experienced white member of such 
a group to stand aside and forego the seniority bene- 
fits guaranteed him by the New Yor!: Education Law 
and his union contract, solely »ecause a younger, less 
experienced member is Black or Puerto Rican is con- 
stitutionally forbidden reverse discrimination. . . . 


If a minority worker has been kept from his rightful 


place on the seniority list by his inability to pass a dis- 
criminatory examination, he may, in some instarces, 
be entitled to preferential treatment—not because he 
is Black, but because, and only to the extent that, he 
has been discriminated against. The “freedom now” 
e 1 “rightful place” doctrines create constructive or 
fictional seniority to put minority empk -ees in the 
approximate spot on the seniority list that they would 
have occupied had they not been the subject of dis- 
crimination. Local 189, United Papermakers v. United 
States, supra, 416 F.2d at 988. The former contem- 
plates the displacement of white workers where neces- 
sary; the latter involves only the filling of vacancies. 
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We have followed the “rightful place” doctrine to the 
extent of using plant seniority, instead of depart- 
mental seuiority, where departmental discrimination 
has prevented or delayed the transfer of -ainority 
workers. United States v. Bethlehem Steel Corp., 446 
F.2d 652 (2d Cir. 1971). 

There is disagreement among the Circuits as to how 
far these concepts should be carried in creating fic- 
tional dates of employment for minority workers. Cf. 
Franks v. Bowmon Transportation Co., 495 F.2d 398 
(5th Cir. 1974), cert. granied, 419 U.S. 1050 (1975), 
’ argued November 3, 1975, 44 U.S.L.W. 3273; Meadows 
v. Ford Motor Company, 510 F.2d 939 (6th Cir. 1975). 
Upon remand of this case, the District Court may find 
it unnecessary to await resolution of this dispute by 
the Supreme Court. The defendant Board of Educa- 
tion has indicated its willingness to accord construc- 
tive seniority to any minority supervisor who fatled 
an examination since invalidated as discriminatory by 
giving him a date of appointment which is the mean 
appointment date of those who passed the examina- 
tion. We believe this offer of compromise which an- 
pears to be acceptable to the intervening Union should 
have been adopted by the District Court. [Emphasis 
adde‘:; some footnotes omitted.] 


Slip op. 6595, 6596-97. Cre 

We regard this language—particularly the emphasized 
portion—as instructive on the issues before us. What the 
court in Chance IF would not approve was “[t]o require 
a senior, expericaced white [supervisor] to stand aside and 
forego the seniority benefits guaranteed him . . . solely wo 
because a younger, less experienced member is Black or 
Puerto Rican.” The meaning of “solely” in this sentence 
is clarified by the reference to the concededly “small per- 
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centage of the minority supervisors appointed since the 
inception of this litigation” who had failed the discrimina- 
tory examinations. Relief for this smail group would net 
be “solely” because they were blac); nor would it be a “nou- 
remedial uistortion of a seniority system through prefer- 
ential treatment based solely upon race ....” Slip op. 
6594. Chance IV indicates that retroactive “constructive” 
seniority, even prior to the date of appointment, might be 
appropriate relief for any identifiable minority group su- 
pervisor who had taken a discriminatory examination and 
failed. It is for this reason that the majority stated that 
a compromise embodying precisely that concept “should 
have been ador‘ed by the District Court.” ° 

Such constructive seniority back to the date when they 
would have been hir-? '\d there been no discrimination is 
the relief sought by the l*id-off women here, at least in 
their amended complaint. \Ve believe that Bethlehein Steel 
and Chance IV both indicate that plaintiffs are entitled to 
that relief if they e»n prove their case under conditions 
discussed below. Moreover, we do not rely merely upon 
the radiations of t'-:> two decisions. Even if the slate 
were clean, we world reach the same results for reasons 
which, in view of our prior precedents, we set torth more 
briefly that #2 might otherwise. 

If a femxle police officer can show that, except for her 
sex, she would have been hired early enough to accumulat: 
sufficient seniority to withstand the current layoffs, then 
her lavoff violates section 703(a)(1) of Title VI, 42 U.S.C. 
§ 20N0e-2(a)(1), since it is based on sexual discrimination. 
‘Joi endants argue that recognizing such constructive senior- 
ity violates 703(h) and point particularly to the Clark- 
Case Memorandum cited in Bethlehem Steel, supra. We 


9 On this issue, the dissent agreed with the majority. Slip op. 6609-10. 
The thrust of the dissenting opinion was that not enough relief was 
being granted to remedy the past discrimination. 
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do not agree. Tha legislative history of that section is 
sufficiently cloudy io warrant looking at Title VII’s pur- 
poses and policies in interpreting section 703(h), rather 
than just at the Clark-Caso Memorandum. See Note, Last 
Hired, First Fired Seniority, 11 Colum. 7. of L. and Social 
Problems 343, 36-71 (1975): Cooper and Sobol, supra 
note 5, at 1607-14. With those general purposes in mind— 
particularly the congressional intention in amending Title 
VII in 1972 “to give the courts wide discretion exercising 
their equitable powers to fashion the most complete relief 
possible” and to restore aggrieved per-ons “to a } usition 
where they wou'd have heen if not for the unlawful dis- 
crimination” '“—y 2 helieve that the relief plaintiffs seek 
would prevent the perpetuation of the effccts of past dis- 
crimination as to them. See Albemarle Paper Co. v. Moody, 
422 U.S. 405, 413-25 (1975). See also Watkins, 516 F.2d at 
45. 

Our own decision in Bethlehem Steel, S., "a, end the 
many in other circuits holding disc» us. -ory facially ren- 
tral departmental or job seniority’’ ‘en? further support 


‘for our view. In determining the eff .< of section 703(h) as 


an exception to liability under the Act, we see nu sufficient 
basis for distinguishing between facially neutral depart- 


10 Equal Employment Opportunity Act of 1972—Conference Report, 118 
Cong. Rec. 7166, at 7168 (1972). 


11 See, e.g., Pettway v. American Cast Iron Dipe Co., 494 F.2d 211 (5th 
Cir. 1974); Bing v. Roadway Express, 485 F.2d 441 (Sth Cir. 1973); 
United States v. N.L. Industries, 479 F.2d 354 (8th Cir. 1973); United 
States v. Chesapeake ¢ QO. Ry., 471 F.2d 582 (4th Cir, 1972), cert. denied 
sub nom. Locals 268 and 1130 of Bhd. of BR. Trainmen vy. United 
States, 411 U.S. 939 (1973); United States y. Eaves Int’l Corp., 456 
F.2d 112 (5th Cir. 1972); United States v. Jacksonville Terminal Co., 
451 F.2d 418 (5th Cir. 1971) ; Robinson v. Lorillard Corp., 444 F.2d 791 
(4th Cir.), cert. dismissed, 404 U.S. 1006 (1971); Local 189, United 
Papermakers ¢ Paperworkers v. United States, 416 F.2d 980 (Sth Gir. 


- 1969), cert. denied, 397 U.S. 919 (1870); Quarles v. Philip Morris, Inc., 


279 F. Supp. 505 (E.D. Va. 1968), 
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mental and plant-wide seniority systems. Under certain 
circumstances, either can for the purposes of Title VII 
lose the protection of being “bona fide” under section 
703(h). Indeed, the very circuit court of appeals that ap- 
parentiy originated the distinction in dictum™ has recently 
been careful to note that it may not apply to plaintiffs like 
these.* Moreover, in this ease, unlike such departmental 
seniority cases as Bethlehem Steel, we are not invalidat- 

ig or altering portions of the seniority system at all. 
We are merely putting plaintiffs in their rightful place 
in it. Until the past discrimination against these particular 
plaintiffs is remedied by according them the seniority 
position to which they are entitled, the system cannot be 
considered “dna fide” and in fact represents a continuation 
of past intentionally diserimninatory practices, and thus falls 
outside the terms of section 703(h). Also, there is an ele- 
ment of “fictional,” or constructive, seniority in the relief 
grantec in the departmental seniority cases. P'ant-wide 
seniorit,; was used in Bethlehem Steel not because it was 
earned but because it was “a convenient approximation of 
what the black employees’ departmental seniority would 
have been absent discrimination iv. the past.’ Harvard 
Note, supra note 5, at 1556. It may be that the distinction 
between seniority from date of hire and earlier, construc- 
tive seniority seems attractive because of the unstated 
mcral premise that it is wrong to give seniority credit to 
one who did not work for it. Harvard Note, at 1555. But 
the limited number of employees who might get such se- 
niority here were preveted by defendants’ wrongdoing 
from attaining it before. Moreover, as Chief Judge Kauf- 


12 Local 189, United Papermakers g- Paperworters vy. United States, 
supra not: 11, 416 F.2d at 995. 


13 Watkins v. United Steel Workers of America, Local No. 2369, supra 
note 5, 516 F.2d at 47-48. 
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man notes in his concurring opinion, plaintiffs here have 
in this respect a more compelling claim to relief than plain- 
tiffs in Bethlehem Steel. Plaintiffs here were not merely 
relegated to inferior jobs, but were denied employment al- 
together for discriminatory reavons, Finally, in analogous 
situations arising under the National Labor Relations Act, 
employers are required “to credit all (discriminated- 
against] employees with such seniority and other rights 
and privileges that would have accrued to them as of the 
dates they wovld have been hired, absent the discrimination 
against them.” Atlantic Maintenance Co., 134 NLRB 1328, 
1336 (1961), enf’d, 303 F.2d 604 (3d Cir. 1962). See also 
Consolidated Dairy Products, 194 NLRB 701 (1971). Cf. 
also Tilfon V. Missouri Pac. R.R., 376 U.S. 169 (964) 
(awarding back seniority to veterans under the former 50 
U.S.C. App. § 469(b), now 38 T.S.C. § 2021(a)). 

In short, we believe that the district court erred in 
apparently concluding that because of section 703(h) lay- 
offs under the facially neutral formula of section 80 of 
the New York Civil Serv'-e Law could not violate Title 
VII. We disagree as . + with the helding that retro- 
active seniority would necessarily violate section 703(j). 
See note 4 supra. Award of seniority to those who had 
actually been discriminated against by these defendants 
medial device well within the broad power conferred 
is not a “preference” because of sex. It is rather a re- 
on the district court by section 706(g). 42 U.S.C. § 2000e- 


5(g). 


14 This section provides: 


If the court finds that the respondent has intentionally engaged in 
or is intentionally engaged in an unlawful employment practice 
charged in the complaint, the court may enjoiu the respondent from 
engaging in such unlawful employment practic , and order such 
affirmative action as may be appropriate, which may include, but 
is not limited to, reinstatement or hiring of employees with or with- 
out back pay ..-, OF any other equitable relief as the court deems 
appropriate. .- - 
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The case must, therefore, be remanded to the district 
court for further proceedings consistent with this opin- 
ion.’ The record at this point is sparse and it is not 
clear which facts are admitted and wuich are contested. 
The layoffs have already taken place and plaintiffs have 
indicated that they are flexible as to the relief they now 
seek, including “placement of appellants at the top of 
the recall list.”’* The district court should expeditiously 
determine—either by stipulation or after a hearing— 
which plaintiffs now laid off would have been hired early 
enough to obtain sufficient seniority to avoid layoff had 
it not been for defendants’ discriminatory hiring prac- 
tices. This limited group will be composed only of those 
plaintiffs who themselves were the victims of discrim- 
ination by the defendants. 

For guidance of the district court, we suggest that the 
burden of sa‘isfying the court on this issue by a pre- 
ponderance of the evidence should be on the individual 
plaintiffs. The female police officer might, for example, 
satisf’ her burden »y demonstrating that she actually 
filed an application for employment or wrote a letter 
complaining about the hiring policy early enough during 
the period of discrimination, or offer proof that she had 
expressed a desire to enlist in the police force but was 
deterred by the discriminatory practice barring “‘emales. 
Relief. will, of course, be limited to persons who eventu- 
ally were accepted as police officers, so there is no ques- 
tion about their qualifications for the job. We empha- 


15 On this disposition, it is unnecessary to deal with plaintiffs’ claims 
under 42 U.S.C. § 1983 or their argument that the illegality of defen- 
dants’ hiring policies prior to Title VII is a controlling consideration 
in applying § 703(h). 


16 Plaintiffs’ brief, 37-38 
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size that we are not deciding the appropriate relief to 
which those plaintiffs who can satisfy the above condi- 
tions are entitled. That is a matter, in the first instance, 
for the district court with due regard to the necessity 
of minimizing dis-uption in the opera ‘on of the Police 
Department. We decide only that the layoffs here under 
section £0 of the Civil Service Law were not insulated 
from attack by sections 703(h) or 703(j) of Title VU, 
and that those plaintiffs who can show that their lact 
of seniority is the result of past discrimination by de- 
fendants are entitled to relief. 

Reversed and remanded for further proceedings con- 
sistent with this opinion. 


— | nl 


Kavurman, Chief Judge (concurring) : 


I fully concur in Judge Feinberg’s well-reasoned opin- 
ion, and would merely offer a few additional observations 
in order to avoid any misconstruction of our holding. 

One principle is clear to me. We do not, by our holding 
today, seek to disparage the wide range of benefits that 

_may flow from a properly functioning seniority system. A 
“Jast-hired, first-fired” plan appropriately provides longer; 
employed individuals with a substantial measure of free- 

. dom from fear of unemployment. It, therefore, enables 
them to engage in meaningful long-range personal planning 
while simultaneously inducing a degree of peace of mind 
that may enhance their productivity on the job. And, 
by rewarding the worker who avoids frequent job changes, 
it may have an impact.on the economy itself, by reducing 
duplicative hiring and training costs, and, of course, it 
properly benefits the individual employer. The apparent 
neutrality and fairness of the procedure tends to promote 
labor peace and, indeed, prohibits the employer from dis- 
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criminatorily discharging certain individuals because of 


race or sex. 

Accordingly, it is important to emphasize that our hold- 
ing is in no way intended to alter or compromise the 
underlying structure of the seniority system established by 
§80 of the New York Civil Service Law. It merely repre- 
sents a refusal to allow a system intended a: a cafeguard 
against arbitrariness to become a device for p ~ etuating 


past caprice. Nor does our decision sanctiou. i.e use of 
preferentia! ‘reatment or reverse discrimination to achieve 
this end. 1 .ndard we have established restricts re- 
lief to thos have already demonstrated their qualifica- 
tions for th sition of police officer and can prove that 


they were improperly deprived of :teir rightful place in 
the seniority hierarchy. The maximum remedy authorized 
by our decision for those plaintiffs who satisfy their bur- 
den of proof, under the circumstances present here, is noth- 
ing more than to be restored to parity with the male police 
officers hired at the time these female police officers were 
discriminatorily denied employment. The only special ad- 
vantages implicated by our ho ‘1g are those improperly 
received by some male police officers, whose location high 
on the seniority list resulted from un‘iir discrimination 
at the expense of equally or more qualified females. Such 
unjust preferential treatment should be corrected and erad- 
icated. 

Of course, to require mathematical certainty of proof 
would be to render the rights we cor’er impossible to 
vindicate in practice. Perhaps two examples will illuminate 
the results we anticipate. The June 30, 1975 layoffs ap- 
plied, it appears, only to officers hired after March, 1969. 
If so, relief should be available to an individual who 
proves she took the 1964 examination for “policewoman,” 
achieved a score on that examination that, were she a man, 
would have assured her employment, but nevertheless was 
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not appointed until 1970 solely because of the low quota 
for women prevailiig in the Police Department in 1964. 
This person satisfies the burden of proving that she would 
have had sufficient seniority to withstand the §S0 layoff 
but for the discrimination in 1964. Such a showing would 
not, however, be possible for a female who becaine a police 
officer upon reaching the minimum hiring age for police 
officers in 1973 (assuming, as we do, that all officers hired 
after 1969 must be laid off under the §S0 formula). 

It is conceivable that the standard of proof we require 
may be difficult or impossible to meet for some female 
police officers who took no overt action with regard to 
employment in the Police Department during the years 
in which discrimination in hiring prevailed. Nor would 
it be appropriate to interpret our holding as stating that 
some female officers will be put into a favored position 
to claim that relief must be automatic even though they 
cannot establish that the prior discrimination in any way 
deterred them from, or interfered with their quest for, 
employment in the Police Department. The proof re- 
quired should not pose a problem in the future, however, 
in view of the nyotice our opinion provides to all. More- 
over, because of the male police officers’ important coun- 
tervailing interest, we believe it inappropriate to estab- 
lish a special or double standard for the plaintiffs before 
us, even though they cbviously had ne notice, at the time 
they suffered discrimination, of the requirements we now 
impose. 

We entertain no doubis that those who do meet the 
standard of proof here established have a right to be 
positioned within the seniority system as if they had 
been hired at a time earlier than they actually were. 
As Judge Feinberg emphasized, this Court and others 
have provided remedies under Title VII for minority 
employees who were hired but discriminatorily relegated 
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to less desirable departments withia a company—and then 
disadvantaged by facially neutral departmental seniority 
systems. Surely, it would be incongruous to deny relief 
to those who were not simply restricted to less attractive 
jobs, but indeed were discriminatorily refused any em- 
ployment at all. 
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City, County and State of New York, ss.: 
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at No. SS OW; : BAD... AU. ..4.. in the Borough of MWY; in The City of New York, he served three copies 
of the annexed AYELEEs 7 aaa 2T. riwiecmce ME SQ, 
the attorney for the... We we i e ii e ction by delivering 
three copies of the same to a person in charge of said attorney’s office during the absence of said attorney therefrom, and 


leaving the same with him. 
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